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I.  INTRODUCTION
If you drove to Council Bluffs for this seminar during the day you probably noticed that our highways are becoming overpopulated with “commercial motor vehicles”.  Under the Federal Motor Carrier Safety Regulations, (FMCSR’s) a commercial motor vehicle (CMV) “means a motor vehicle or combination of motor vehicles used in commerce to transport passengers or property if the motor vehicle – 

(a)
Has a gross combination weight rating of 11, 794 or more kilograms (26,001 pounds or more)inclusive of a towed unit(s) with a gross vehicle weight rating of more than 4,536 kilograms (10,000 pounds); or 

(b)
Has a gross vehicle weight rating of 11,794 or more kilograms (26,001 pounds or more); or

(c)
Is designed to transport 16 or more passengers, including the driver; or

(d)
Is of any size and is used in the transportation of hazardous materials as defined in section” (49 C.F.R. Section 383.5).  

If you drove to Council Bluffs late last night on the interstate you probably noticed that the rest areas, on ramps and off ramps along the interstate are being used as “motels” and “parking lots” for the driver and his tractor trailer.   I volunteered to speak at this seminar for at least three reasons:

(1)
Give you more knowledge about the FMCSR’s;

(2)
Encourage you to do all you can to make sure that only “qualified” drivers are operating the semi tractor trailers you meet on the highway, and;

(3)
Hold both the driver and the owner/operator/lessor etc. responsible for their individual acts of negligence.  

II.  REQUIRED KNOLWEDGE OF THE FMCSR’S
A.
DRIVERS
1.
Required to have special training and knowledge of operating Longer Combination Vehicles (LCV) i.e. Doubles, Triples.  (49 C.F.R. 380).  

2.
Required to comply with controlled substance and alcohol use and testing regulations.  (49 C.F.R. 382). 
-.04 alcohol concentration limit (49 C.F.R. Section 382.201)

3.
Required to comply with Commercial Driver’s License Standards.  (49 C.F.R. 383).  

(a)
PURPOSE:   The purpose of this part is to help reduce or prevent truck and bus accidents, fatalities, and injuries and by disqualifying drivers who operate commercial motor vehicles in an unsafe manner.  (49 C.F.R. Section 383.1(a)).

(b)
“All drivers of CMV’s shall have the knowledge and skills necessary to operate a commercial motor vehicle safely as contained in this subpart.”  (49 C.F.R. Section 383.110).

(c) 
Under 383.111 (FMCSR’s) all CMV drivers must have knowledge of the following driver related elements of the FMSCR’s:

(1)
Safe operation regulations related to the driver.

(i)
MV inspection, repair and maintenance (49 C.F.R. Parts 393 and 396).

(ii)
Procedure for safe vehicle operations (49 C.F.R. Part 392).

(iii)
The effect of fatigue, poor vision, hearing and general health upon safe CMV operation (49 C.F.R. Parts 391, 392, and 395).

(iv)
The types of MV and cargo subject to the FMCSR’s (49 C.F.R. Part 397 hazardous materials) and,

(v)
The effects of alcohol and drug use upon safe CMV operation (49 C.F.R. Parts 382 and 392).  

(2)
Commercial motor vehicle safety control systems. (mirrors, horns, lights, brake, etc.)
(3)
Safe vehicle control:

(i)
Control systems.

(ii)
Basic control. (Starting, warming up, and shutting down engine, turning).

(iii)
Shifting.

(iv)
Backing.

(v)
Visual search.

(vi)
Communication.

(vii) Speed management.

-stopping distance and speed;

-speed and surface conditions;

-speed and shape of road;

-speed and visibility;

-speed and traffic flow.

(4)
Space management. 

(5) 
Night operation.

(6)
Extreme driving conditions.

(i)
adverse weather;

(ii)
hot weather; and

(iii)
mountain driving.

“Extreme caution in the operation of a commercial motor vehicle shall be exercised when hazardous conditions, such as those caused by snow, ice, sleet, fog, mist, rain, dust, or smoke, adversely affect visibility or traction.  Speed shall be reduced when such conditions exist.  If conditions become sufficiently dangerous, the operation of the commercial motor vehicle shall be discontinued and shall not be resumed until the commercial motor vehicle can be safely operated.  (49 C.F.R. Section 392.14).

(7)
Hazard perception.

(8)
Emergency maneuvers.
(9)
Skid control and recovery.

(10)
Relationship of cargo to vehicle control.

(i)
securing of load;

(ii)
weight distribution;

(11)
Vehicle inspections.

(i)
pre-trip;

(ii)
post trip;

(iii)
need to report findings.

(12)
Hazardous materials knowledge.

(13)
Air brakes knowledge.

4.
Required to comply with General requirements of 49 C.F.R. 390.  

5.
Required to comply with 49 C.F.R. 391 dealing with Qualifications, Background and Character, Test, Physical Qualifications and Examinations.  

6.
Required to comply with 49 C.F.R. 392 Hours of Service.

7.
Required to comply with regulations concerning transport of hazardous materials, contained in 49 C.F.R. 397.  

B.
OWNERS, EMPLOYERS, OPERATORS, MOTOR CARRIERS,  OFFICERS, ETC.
1.
Operators, employers of LCV drivers, and LCV instructors required to follow LCV regulations in 49 C.F.R. Part 380;
2.
Employers and those who operate a CMV are required to comply with 49 C.F.R. Part 382 dealing with Controlled Substances and alcohol use and testing;  
   -*.04 alcohol concentration limit (See 49 C.F.R. Section 382.201).

3.
Employers of CMV drivers cannot allow a driver to drive if:
(a)
driver’s license is suspended, revoked, cancelled or the driver has been disqualified;

(b)
driver has more than one CDL;

(c)
driver is subject to an out-of-service order;

(d)
driver is violating laws pertaining to RR crossings (49 C.F.R. Section 383.37).

4.
Motor carrier is required to make sure its drivers following the FMCSR’s’ (49 CFR Section 390.11).

5.
“No person” shall aid, abet, encourage, or require a motor carrier or its employees to violate the rules.  (See 49 C.F.R. Section 390.13).  

6.
Motor carriers are required to follow 49 C.F.R. Part 391, Qualifications of Drivers.  (Must comply with both the rules that apply to the motor carrier and those that apply to driver) (See 49 C.F.R. Section 391.1(b).  (Qualifications, Background and Character, Road tests, Physical Qualifications, Files).

7.
Every motor carrier, its officers, agents, representatives, and employees responsible for the management, maintenance, operation or driving of CMV’s, or the hiring, supervising, training, assigning, or dispatching of drivers shall be instructed in and comply with 49 C.F.R. Part 392, Driving of Commercial Motor Vehicles.  (49 C.F.R. Section 392.1).  

8.
Every employer must comply with Regulations concerning parts and accessories for Safe Operation.  (49 C.F.R. 393).  

(a)
lighting devices, reflectors, and electrical equipment;

(b)
brakes;

(c)
windows;

(d)
fuel systems;

(e)
coupling devices and towing methods;

(f)
emergency equipment;

(g)
protection against shifting or falling cargo.

9.
All motor carriers must comply with hours of service regulations in 49 C.F.R. 395.

10.
All motor carriers, officers, or employees who perform supervisory duties must comply with regulations concerning transportation of hazardous materials contained in 49 C.F.R. 397.

III.  GATHERING THE EVIDENCE/INVESTIGATION/LAWSUIT

If you are asked to handle a collision involving a commercial motor vehicle you need to do the following:
A.
Send Out Preservation Letter

1.
Each motor carrier shall maintain records of duty status and all supporting documents for each driver it employs for a period of six months from the date of receipt. 
2.
 The driver shall retain a copy of each record of duty status for the previous 7 consecutive days which shall be in his/her possession and available for inspection while on duty.

B.
Learn About the Scene of the Crash

1.
Visit the scene.

2.
Document the scene 
-photos, videos, aerial photos, DOT drawings and maps.

3.
Interview and document all witnesses (accident report, wrecker, ambulance, paramedics, officers, newspaper reporters, neighbors, medical personnel, etc.)  

4.
Inspect the truck.

C.
Identify All Potential Defendants

1.
Employees.

2.
Truck owners.

3.
Truck lessors.

4.
Truck lessee.

5.
Independent contractor.

6.
Broker.

7.
Shipper.

8.
Purchaser.

9.
Dispatcher.

(See FMCSR 392.1 which provides:  Scope of the Rules in this part.  Every motor carrier, its officers, agents, representatives, and employees responsible for the management, maintenance, operation or driving of commercial motor vehicles, or the hiring, supervising, training, assigning or dispatching of drivers, shall be instructed in and comply with the rules in this part).  

D.
File the Lawsuit:  These cases almost always require that a lawsuit be filed, and extensive discovery be done before you really know the value of the case.  Be prepared for delays, denials, and destruction of the documents you have requested.  Get started early and don’t let up.  

E.
Get All Available Documents:  Most people who infrequently litigate truck collision cases focus on getting the driver’s log books, looking for hours-of-service regulations.  Once the log books are obtained, they are reviewed for violations and if no hours-of- service violations are recorded, the search for a violation of FMCSR Part 395 ends.  Truck drivers can be easily trained or learn on their own how to record compliance with, Part 395 – Hours of Service of Drivers.  DON’T TAKE THE DRIVER’S WORD ON HOW MANY HOURS HE WAS DRIVING.  Get all available documents to see if the driver is being truthful.  The following documents should be obtained and reviewed following a truck collision.  
1.
Accident reports.  (Investigating Officers, In House).  

2.
Bills of Lading.

3.
Border Crossing Reports.

4.
Cash Advance Reports.

5.
Credit/Debit car receipts and statements. 

6.
Customs Declarations.  

7.
Delivery receipts.  

8.
Dispatch and assignment records.  

9.
Driver reports.

10.
E-mails.

11.
Expense vouchers.

12.
Freight bills.  

13.
Fuel billing statements.

14.
Fuel receipts.

15.
Gate receipts.

16.
Global positioning data (including cellular systems)

17.
Inspection reports.

18.
Invoices.

19.
Interchange Reports.

20.
International Registration Program Receipts.

21.
International Fuel Tax Agreement Receipts.

22.
Lessor settlement sheets.

23.
Lodging receipts.

24.
Lumper receipts.

25.
On-board computer reports.

26.
Over/short damage reports.

27.
Over weight/over size reports and citations.

28.
Ports of entry receipts.

29.
Telephone billing statements (business, personal)(land and cell phone).  

30.
Toll receipts.

31.
Traffic citations.

32.
Transponder receipts.

33.
Trip permits.

34.
Trip reports.

35.
Weigh/scale tickets.

F.
Experts Key to Trucking Cases:  For trucking cases, we have retained professionals with advanced degrees or training in fields such as photography, night vision, fleet maintenance and operation, metallurgy, engineering, accident reconstruction, and laser mapping. 

G.
Trucking Resources:

1.
A variety of sources provide useful information online to prepare trucking cases, including:


U.S.Department of Transportation(USDOT)
www.dot.gov

Federal Motor Carrier Safety Administration
www.fmcsa.dot.gov

Federal Motor Carrier Safety Administration
105 6th Street
Ames, Iowa 50010-6337
Telephone:  515-233-7400


National Highway Traffic Safety Administration (NHTSA)
www.nhtsa.dot.gov

National Center for Statistics and Analysis
An Office of NHTSA
www.nhtsa.dot.gov/people/ncsa

National Safety Council
A federally chartered safety organization.
www.nsc.org

National Transportation Safety Board
An independent federal agency that investigates significant trucking accidents.  
www.ntsb.gov

National Association of Fleet Administrators
An association for professional vehicle management.
www.nafa.org

Commercial Vehicle Safety Alliance
1101 17th Street, N.W., Suite 803
Washington DC 20036
www.cvsa.org


Safety and Fitness Electronic Records (SAFER)
Under contract with FMCSA, provides access to carrier snapshots, a concise electronic record of a carrier identification, size, commodity information, and safety record, including the safety rating (if any), a roadside out-of-service inspection summary, and crash information.  
www.safer.fmcsa.dot.gov

Iowa Department of Transportation
Motor carrier transportation division.
www.dot.state.ia.us/mvd/omvr/org
2.
Key Federal Motor Carrier Safety Administration Web Sites:


www.safersys.org (Safety and Fitness Electronic Records System) Information on all trucking companies registered with the Dept. of Transportation, e.g. types of authority, number of trucks, insurance coverage, number of accidents in the last 2 years, safety rating, out of service orders, orders to cease operations.


www.fmcsa.dot.gov
Information on government regulations, inspections of trucks, moving and equipment violations, etc. for individual trucking companies.


Safe Stat:  www.ai.volpe.dot.gov
3.
Other Government Source of Information on truck accidents:


www.ntis.gov
National Technical Information Service.  
National Transportation Safety Board investigates, reports and makes recommendations on issues arising out of major truck crashes.  Its reports from 1970 to the present are available at this site.  


www.dot.gov/affairs/nhtsain.htm
National Highway Traffic Safety Administration
Compiles statistics on motor vehicle accidents, sets standards for truck design and manufacture and the use of our nations’ highways and investigates alleged defects in trucks.  

4.
Information on trucks and trucking:

www.heavydutytrucking.com
www.truckline.com
www.thetrucker.com
5.
Investigating the background of parties and witnesses in truck accident cases:

www.data-trac.com
www.usabackground.com
6.
Locating businesses anywhere in the world UMS International Yellow Pages Online

www.yellowpagesums.com
IV.  FIND THE “ROOT CAUSE” OF THE COLLISION

A.
What is “Root Cause”?
1.
Webster’s Cause\K02\N.  1.(a):  a reason for an action or condition.  (b):  something that brings about an effect or result. 


In other words:  If A, then B.  

B.
What are “’the factors that increased the crash risk”?  1(a) factors that increase the risk of a crash such as driving behavior, vehicle problems, road and weather conditions (b) something that does not usually result in a crash but increases the chance of a crash.  

C.
Critical Event Needs to be Identified:  (Examples)


*the event that immediately precipitated the crash


*it is the action or event that put the vehicles on a course such that a collision was unavoidable given reasonable driving skills and vehicle handling.  

1.
Over center line.

2.
Off of roadway.

3.
Loss of control.

4.
Other vehicle in lane.

5.
Turning in front of oncoming traffic.

6.
Crossing intersection.

7.
Other (pedestrian, fire, debris in roadway.

D.
Critical Reasons For Driver’s Action Need to be Identified.  (Examples)


*the immediate failure that led to the critical event,

1.
Non-performance errors (sleep, sick, alcohol, drugs).

2.
Recognition errors (inattention).

3.
Decision errors (speed, aggressive).

4.
Performance errors (overcompensate).

5.
Vehicle. (Tires, brakes, lights)

6.
Environment (roadway, weather, smoke, tall corn).

7.
Environment Inside Truck (pets, phone use, eating, receiving e-mail, etc.)

E.
After the Critical Reason for Driver’s Action Is Identified You Need to Focus on why did the “critical reason” for the driver’s action occur in this case, looking at the driver and the trucking company. 


e.g. Speed – Why?



Associated factors linked to speed?



*Type of Motor Carrier



*Pressure from Motor Carrier



*Driving Experience



*Emotional State



*Driver in a Hurry



*Age



*Unfamiliar with Roadway



*Traffic Flow Interrupted

V.  TIPS
1.
Tell your story from the truck driver’s point of view.  You want to emphasize the bad choices that were made by either the truck driver or the truck company.  Sometimes the best way to look at this issue is to make a chart of choices.  At trial you can go through your choice chart and explain to the jury each point in time where the Defendant could have made a different choice that could have prevented your client’s injury or death.  Emphasize to the jury that the defendants could have broken the chain of bad choices by making just one of their choices different.  


For example, in a case where you have bad choices made by the trucking company with regard to hiring a driver and there is a terrible accident the trucking company will defend the case by trying to convince the court that the case is about what happened on the day of the accident versus what occurred in terms of choices made by the driver and the company before the accident.  

2.
The goal is to tell the jury a story focusing on the truck driver and the company.  At the beginning of these cases often times you don’t know where the bad facts are going to come from.  For example, you may through discovery learn of destroyed evidence.  You may also find that the client’s story doesn’t line up with the times that are indicated on various documents. (bill of lading, on board computer, satellite communications system, log books, and so on.)  You need to spend time in discovery getting all of this information even though it may not in the end be useful.  

3.
A theme of personal responsibility usually works well in a trucking case.  This responsibility for safety and the purpose of the FMCSR’s needs to be stressed in any discovery and through the testimony of each witness if at all possible.  

4.
Always consult the Federal Motor Carrier Safety Regulations when reviewing a case involving an over the road trucker or a trucking company.  Keep in mind that under 49 CFR Section 392.2, a trucker or trucking company is required to follow the Federal Motor Carrier Safety Regulations.  These regulations often times impose a higher standard of care than that of the local or state law, ordinance or regulation. 
5.
The Federal Motor Carrier Safety Regulations apply to the following “every motor carrier, its officers, agents, representatives, and employees responsible for the management, maintenance, operation or driving of commercial vehicles or the hiring, supervising, training, assigning or dispatching of drivers.”   (See 49 CFR Section 392.1).  Discovery concerning what involvement involvement, if any, each of these individuals had with regard to choices that were made by the company and driver in your particular case must be done.  

VII.  CONCLUSION

“While We Have Time, Let Us Do Good.”  St. Francis of Assisi.
� See attached preservation letter marked Appendix 1
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